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Disclaimer: This information 
is not designed to provide legal or 
other advice or create a lawyer-
client relationship. You should not 
take, or refrain from taking action 
based on its content. Douglass Si-
mon accept no responsibility for 
any loss or damage that may result 
from accessing or reliance on con-
tent of this Article and disclaim, to 
the fullest extent permitted by ap-
plicable law, any and all liability 
with respect to acts or omissions 
made by clients or readers on the 
basis of content of the Article. You 
are encouraged to confirm the in-
formation contained herein. 

Article written by Ms Lira Simon Cabatbat. Lira has been in practice as an Immigration and Family solicitor for over 29 years and is the principal of Douglass Simon Solicitors. 
She is an accredited Resolution (First for Family) specialist and is a fluent Tagalog speaker. Douglass Simon (tel. 0203 375 0555  •  email: cabatbat@douglass-simon.com) has been 
established for over two decades and has been a centre of excellence, especially in the areas of Immigration, Family and Probate. We have received commendations from judges 
and clients alike. Please refer to our website for more details. 

ImmigrationLira’s ornerC

by Lira 
Simon 

Cabatbat

This article will 
look at Filipinos re-
marrying in the UK 

especially in the context 
of Immigration. 

Filipinos 
Remarrying 

in the UK
Free to Marry

To marry in the UK, both par-
ties must be free to marry. Hence, 
if you are already married, you 
are required to first dissolve your 
current marriage before you can 
enter into a new marriage. This 
requirement applies regardless of 
the length of separation from your 
spouse.

For most people dissolution of 
marriage is done by petitioning for 
a divorce. For Filipinos previously 
married in the Philippines seeking to 
dissolve their marriage, there is an-
other factor to consider, Philippine 
law does not provide for divorce 
and in most cases will not recognise 
a decree of divorce granted under 
the laws of England and Wales. This 
article seeks to clarify some of the 
more common misconceptions sur-
rounding divorce and remarriage 
where there is a clash of jurisdiction 
(England v Philippines). 

Myth buster: There is no such 
thing as an “automatic divorce”.

Divorce jurisdiction
To petition for divorce in the 

UK you will need to show, amongst 
other things, that the court has the 
power to look at your petition or 
put another way, that UK law ap-
plies. Major changes were intro-
duced by the Divorce, Dissolution 
and Separation Act 2020, with the 
changes coming into effect on the 
26th of April 2022. However, the 
requirement that a court in Eng-
land and Wales must have jurisdic-
tion to hear the petition remains. 

The court has the power or ju-
risdiction to consider your appli-
cation for divorce if:
	 “(a) 	both parties to the mar-

riage are habitually 

resident in England and 
Wales;

	 (b)	 both parties to the mar-
riage were last habitually 
resident in England and 
Wales and one of them 
continues to reside there;

	 (c	 the respondent is habitu-
ally resident in England 
and Wales;

	 [(ca)	in a joint application 
only, either of the parties 
to the marriage is habitu-
ally resident in England 
and Wales;]

	 (d)     the applicant is habitually 
resident in England and 
Wales and has resided 
there for at least one year 
immediately before the 
application was made;

	 (e)     the applicant is domiciled 
and habitually resident in 
England and Wales and 
has resided there for at 
least six months immedi-
ately before the applica-
tion was made;

	 (f)     both parties to the mar-
riage are domiciled in 

England and Wales; or
	 (g)     either of the parties to the 

marriage is domiciled in 
England and Wales].]

Source: Domicile and Matri-
monial Proceedings Act 1973 (as 
amended)

I have highlighted the above 
section (d) as the issue of habitual 
residence can often present a con-
cern to Filipinos who have married 
in the Philippines and now wish to 
divorce in the UK. 

Habitual residence is quite dif-
ferent from domicile and different 
still from citizenship. Caselaw has 
referred to habitual residence as 
where a party has made his or her 
“home”. Hence if you have Philip-
pine citizenship you may still be 
regarded as habitually resident in 
the UK regardless of the fact that 
you may not be British, provided 
the UK is in fact your “home”. 

Myth buster: You must be 
British to be divorced in the UK. 
This is wrong.

The most common misconcep-
tion is that a marriage conducted in 
the Philippines cannot be dissolved 
in the UK. Given the premise that 
you were married in the Philip-

pines, hold 
P h i l i p p i n e 
c i t i zensh ip 
but now live 
in the UK 
for a period 
of at least 12 
months, you 
may be able 
to dissolve 
your mar-
riage by ap-
plying for a 
divorce in the 
UK. If grant-

ed, the decree of divorce will be 
valid in the UK and in most coun-
tries but not the Philippines as the 
Philippines does not presently 
recognise the process of divorce. 
I am deliberately not dealing with 
Philippine Family law, and I defer 
to those who are experts in that 
field but suffice to say that a di-
vorce granted in the UK, even if 
not recognised in the Philippines, 
may still be valid in the UK. This 
is of course crucial if you are 
looking to remarry. The validity 
of your subsequent marriage will 
have wide ranging importance in-
cluding whether an immigration 
application based on marriage will 
succeed. 

It is noteworthy that an appli-
cation for a visa to enter the UK 
by an applicant from abroad, such 
as the Philippines, will be consid-
ered by the Home Office and they 
are therefore required to apply UK 
law. It follows that they should 
also recognise as valid a divorce 
granted in in the UK.

Myth buster:  Filipinos in the 
UK cannot divorce if they married 
in the Philippines. This is wrong, 
but you need to distinguish be-
tween the validity of divorce in the 
UK and the Philippines.

Immigration and habitual 
residence

As noted above, habitual resi-
dence is distinct from citizenship 
or indeed immigration status. You 
can be regarded habitually resident 
in the UK even if you have limited 
leave to remain or indeed even 
if you do not have a visa (over-
stayers) provided the UK is your 
“home”. Various factors can be 
indicative that you regard the UK 
as your home such as the length 
of time you have been living here 
and family members (children and 
partners) in the UK. These factors 
may exist regardless of your im-
migration status.

 
Myth buster:  A person can 

only divorce in the UK if they can 
show that they have permanent 
residence in the UK. This is wrong 
as habitual residence is not defined 
by your immigration status. 

Note: Whilst this article refers 
to the United Kingdom (UK), it 
should be noted that the laws dis-
cussed above emanates from the 
laws of England and Wales. 

Beware: A valid divorce and 
marriage in the UK may not ex-
empt you from legal issues under 
Philippine law. As usual, before 
embarking on any legal process 
you should seek legal advice. n


