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Sham Marriages
or Marriage

OR MOST peo-
ple (and some-
times the Home
Office) a ‘“‘sham
marriage” or a ‘“marriage
of convenience” are terms
often used interchange-
ably. The very recent case
of Saeed (Deception -
knowledge - marriage
of convenience) [2022]
UKUT 18 (IAC) distin-
guished a “sham marriage”
from that of a “marriage of
convenience”.

ii) The terms “sham marriage”
and “marriage of convenience”
are not mutually exclusive. The
absence of a genuine relationship
at the time of the marriage be-
ing entered into would render the
marriage one of convenience (and
a “sham”); however, if there is a
genuine relationship at the time
of the marriage, while it could not
be categorised as a “sham’ mar-
riage, it may still amount to a mar-
riage of convenience (depending
on the predominant purpose).

The above makes clear that
the main issue is the “absence of
a genuine relationship at the time
of the marriage.” In this event,
the application will be refused as
Saeed goes on to say that there
“is deception deployed by a per-
son who knowingly enters into a
marriage of convenience with an-
other in the absence of a genuine
relationship.”. Many may say, fair
enough, but what is of concern is
the second part of the above para-
graph which states:

however, if there is a genuine
relationship at the time of the mar-
riage, while it could not be cat-
egorised as a “sham” marriage, it
may still amount to a marriage of
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of Convenience

convenience

(depend-
ing on the predominant
purpose).

To conclude that a
genuine marriage may
still be considered a
marriage of convenience
is confusing at best.

termined the
relationship  as
a sham,, it is ex-
pected that you
will refuse the im-
migration appli-
cation that relies
on it on genuine-

Fortunately, the earlier
Court of Appeal case
of R (Molina) v SSHD
(2018) affords some
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ness grounds (in
addition to any
other  reasons
that the relevant

explanation. Whilst the
case also accepted that
there is a legal distinction between
a sham marriage and a marriage of
convenience, the Court of Appeal
helpfully provided some clarity.
It explains, for example, that if,
for immigration reasons, a genu-
ine couple decide that they would
marry sooner than planned, this
may not amount to a marriage of
convenience.

A couple looking to apply for
leave to remain in the UK worried
about how the Home Office will
perceive their relationship should
look at the Family Policy: Part-
ners, divorce, and dissolution
Version 2.0. The policy was pub-
lished for Home Office staff on 8
December 2021. It is a 44-page
document that provide guidance
for Home Office staff when con-
sidering Spouse/Partner applica-
tions. I have listed some notewor-
thy points (in Italics) below.

Where any Home Of-
marriage investi-
gation has already de-

requirements
the Immigration Rules
or the Immigration (Eu-
ropean Economic Area)
Regulations, as saved,
have not been met) with-
out further investigation,
that is unless any new
and significant informa-
tion has come to light
since the investigation
took place.

What does it mean?

Where you have received a
Home Office decision concluding
that they believe that your mar-
riage is a sham, but later obtain
further / new evidence against this
and in support of the genuineness
of your relationship the Home Of-
fice have a duty to investigate fur-
ther. This may then lead to a dif-
ferent decision.

Marriage investigation:
lationships previously found to
be genuine: If new, significant or
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compelling information comes to
light, in cases where the Home
Office strongly suspected that the
relationship was a sham or one of
convenience at the time of the re-
ferral, decision-makers may need
to arrange an interview or make
further enquiries with regards to
the genuineness of the relationship.
All information submitted with the
application for leave or residence
on the grounds that the relation-
ship is genuine together with the
disclosable information obtained
as part of the referral scheme, and
any other information, must be
considered and referenced in the
consideration/decision letter.

What does it mean?

The Home Office may carry
out further investigations on rela-
tionships previously granted and
considered to be genuine where
new evidence comes to light
pointing to the marriage being a
sham marriage. There is no time
limit for them to do so. An adverse
conclusion may lead to the revoca-
tion of a person’s visa.

The Guidance also provide
factors which may be considered
evidence of a genuine and subsist-
ing relationship. They include:

* the couple are in a current,
long-term relationship and pro-
vide satisfactory evidence of this

e the couple have been or are
co-habiting and provide satisfac-
tory evidence of this the couple
have children together (biologi-
cal, adopted or step-children) and
shared responsibility for them

* the couple share fi-
nancial responsibili-
ties, for example a
_Jjoint mortgage or
tenancy  agree-
ment, ajoint bank
account, savings,
utility bills in both
their names

What does it mean?

It is crucial that you provide
evidence with your application.
Letters from the couple simply re-
citing their love for each other will
simply not cut it. Formal evidence
such as joint bank statements are
always preferred by the Home Of-
fice, but informal evidence may
also be helpful. This can be let-
ters or statements from friends
and family BUT avoid sending
template letters. Your case is not
advanced by 100 identical / gen-
eral letters. The letters should de-
tail how the writer knows you and
your partner, their relationship to
you and why they would say that
your relationship is genuine. A top
tip to remember is “quality rather
than quantity”.

For any application, not least
where one party has an adverse
immigration background, prepare
your case well and do not assume
that the Home Office will contact
you for further evidence as the like-
lihood is that they will not, but will
simply refuse your application. ll

Disclaimer: This information
is not designed to provide legal or
other advice or create a lawyer-
client relationship. You should not
take, or refrain from taking action
based on its content. Douglass Si-
mon accept no responsibility for
any loss or damage that may result
from accessing or reliance on con-
tent of this Article and disclaim, to
the fullest extent permitted by ap-
plicable law, any and all liability
with respect to acts or omissions
made by clients or readers on the
basis of content of the Article. You
are encouraged to confirm the in-
formation contained herein.
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