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T A TIME when health has been of particular concern to
so many, it is crucial to know what you may (or not) be
entitled to access freely under the NHS, the process ap-
plied by health providers and what happens if you owe money for
treatment received. The following looks at the NHS in the context

of immigration.

“The NHS stands for the National
Health Service. It refers to the Gov-
ernment-funded medical and health
care services that everyone living in
the UK can use without being asked to
pay the full cost of the service. These
services include:

* Visiting a doctor or a nurse at a
doctor s surgery

* Getting help and treatment at a
hospital if you are unwell or in-

Jured

* Seeing a midwife if you are preg-
nant

 Getting urgent help from health-
care professionals working in
the ambulance services if you
have serious or life-threatening
injuries or health problems - this
might include being transported
to hospital

(source: https://fullfact.org/health/
what-is-the-nhs/)

Who can use the NHS
without paying?

The NHS is not free for all to use.
The starting point when considering
whether you are required to pay for
NHS treatment is the type of treatment
you are seeking. This is divided into
“Primary” and “Secondary” health-
care.

Visiting your GP is considered Pri-
mary healthcare and is free of charge
(excluding some prescriptions). Most
Secondary healthcare is provided at
hospitals. An example will be where
you see your GP and are then referred
to have a scan or exploratory proce-
dure. However, some treatments at
hospital are not chargeable even if it
is regarded Secondary healthcare in-
cluding:

m Diagnosis and treatment for spec-
ified infectious diseases, includ-
ing TB, malaria and COVID-19

m Diagnosis and treatment for
sexually transmitted infections,
most commonly HIV

m Family planning services (e.g.
contraceptive products but not
termination of pregnancy)

B Treatment required for a physi-
cal or mental condition caused
by domestic violence or sexual
violence

It is also noteworthy that accident
and emergency (A&E) services are re-
garded as primary care, and as such is
not chargeable unless you are an over-
seas visitor and you have already been
accepted as an inpatient or at a follow-
up outpatient appointment.

Once you have established that
the treatment you require is not con-
sidered primary healthcare and is not
a treatment that is exempt for charge
(as above), the next consideration is
whether you are “Ordinarily resident”
in the UK.

Ordinarily Resident

Some may be surprised to note
that a person who has British citizen-
ship, even if born in the UK, may not
be considered “ordinarily resident”
and may not therefore be entitled to
free NHS treatment. In short, your
residence, rather than citizenship is
the determining factor when assessing
your entitlement to free NHS care.

A person is ordinarily resident if
they are living in the United King-
dom:

o lawfully

* voluntarily

e for settled purposes as part of the
regular order of their life for the
time being, whether for a long or
short duration

People that are subject to immi-
gration control must also have indefi-
nite leave to remain in the UK in order
to be considered ordinarily resident.

(source: https://www.gov.uk/gov-
ernment/publications/help-for-nhs-to-
recover-costs-of-care-from-visitors-
and-migrants/settled-purpose-tool)

That means that the main catego-
ries of people who may be charged for
treatment are:

m Those in the UK without permis-
sion
m Those on visitor visas
u Those on fiancé(e)/proposed civil
partner visas
But even then, not all are chargeable.
There are further exemptions for:
u Asylum seekers and refugees
m Children looked after by a local
authority
u Victims and suspected victims of
modern slavery
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Immigration Health
Surcharge (IHS)

Most immigration applications,
unless made under the EUSS, or those
applying for indefinite leave to re-
main, or naturalisation, requires the
Applicant to pay the IHS. A common
misconception is that payment alone
entitles the Applicant to free NHS
care; this is wrong. The government’s
website in fact states:

When you can start to use the NHS
You can start using the National
Health Service (NHS) when both:

* you've paid the healthcare sur-
charge (or are exempt from pay-
ing it)

* your visa or immigration appli-
cation is granted

(source: https://www.gov.uk/
healthcare-immigration-application)

The above means if you have
limited leave (visa) you will only be
exempt from NHS charge once your
application is granted. Although
if you have an existing visa that al-
lowed NHS access and your pending
application simply seeks to extend
your visa you will likely benefit from
what is known as 3(c) leave and your
conditions of stay will automatically

Service
(NHS)

continue. This means if you were pre-
viously entitled to NHS care, this will
continue whilst your application is
pending. For example, someone with
a spouse visa seeking to extend his/her
visa in the UK will continue to be able
to access NHS free treatment whilst
his/her application is being considered
by the Home Office.

NHS debt

Owing a debt to the National
Health Service is a ground for refiis-
ing applications for permission to en-
ter or remain in the UK.

The ground for refusal on the basis
of an NHS debt can be found in Part
9 of the Immigration Rules; Appendix
FM (family members); and Appendix
Armed Forces.

Paragraph 9.11.1 of Part 9 says:

An application for entry clearance,
permission to enter or permission to
stay may be refused where a relevant
NHS body has notified the Secretary
of State that the applicant has failed to
pay charges under relevant NHS regu-
lations on charges to overseas visitors
and the outstanding charges have a
total value of at least £500.

Note that the above only applies if
the charge was incurred after 6 April
2016. For charges incurred between 1
November 2011 and 5 April 2016, an
application should only be refused if
the debt is £1,000 or more.

(source:  https://freemovement.
org.uk/general-grounds-refusal-ow-
ing-debt-nhs/)

The above means that a migrant’s
application for a visa may be refused
solely because of an NHS debt. I have
noted below a very useful guidance
from Free Movement on dealing with
NHS debt.

(https://freemovement.org.uk/
general-grounds-refusal-owing-debt-
nhs/)

Top tips for dealing with NHS
debt

It is not the case that everyone who
ever received medical treatment in the
UK will be refused. To assess whether
access to the NHS may affect an ap-
plication, applicants and their legal
representatives should consider:

u The date of the treatment (key
dates are 1 November 2011, 6
April 2016 and 24 November
2016, as explained above)

u The immigration status of the
applicant at the time of the treat-
ment

u The nature of the treatment (is it
exempt?)

u The amount of the debt (more or
less than £500/£1,000?)

u The type of application (Appen-
dix FM/Armed Forces or other?)

u Whether there are “compelling or
compassionate circumstances” or
human rights considerations

Applicants and their legal repre-
sentatives should also be aware that
applicants might never have been told
that they had to pay for using the NHS
but may still be refused on the basis of
an unpaid debt. It may be necessary to
contact the hospital where they were
treated and ask if they were, or should
have been, issued with an invoice. If
so, the safest course of action might
be to pay it; the hospital should give
applicants guidance on how to do so.

If applicants cannot afford to pay
off the bill at once, they may also want
to consider agreeing a schedule of
payment by instalments. The suitabili-
ty guidance suggests that the NHS will
not inform the Home Olffice of a debt if
the applicant has an agreed payment
plan which is being maintained. B

Disclaimer: This information is
not designed to provide legal or oth-
er advice or create a lawyer-client
relationship. You should not take, or
refrain from taking action based on
its content. Douglass Simon accept
no responsibility for any loss or dam-
age that may result from accessing or
reliance on content of this Article and
disclaim, to the fullest extent permit-
ted by applicable law, any and all
liability with respect to acts or omis-
sions made by clients or readers on
the basis of content of the Article. You
are encouraged to confirm the infor-
mation contained herein.
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