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Disclaimer: This informa-
tion is not designed to provide 
legal or other advice or create 
a lawyer-client relationship. 
You should not take, or refrain 
from taking action based on its 
content. Douglass Simon accept 
no responsibility for any loss or 
damage that may result from ac-
cessing or reliance on content of 
this Article and disclaim, to the 
fullest extent permitted by ap-
plicable law, any and all liability 
with respect to acts or omissions 
made by clients or readers on 
the basis of content of the Arti-
cle. You are encouraged to con-
firm the information contained 
herein. 

ImmigrationLira’s ornerC
Childrenand
Immigration

One very common 
misconception about 
immigration and 

children is that being born 
in the UK means that a child 
is automatically British; this 
is wrong. However, there 
are provisions that may lead 
to a child becoming British 
or getting leave to remain 
(visa) in the UK and I deal 
with some of the more com-
mon routes in this article.  

Once registered British the child 
will receive British citizenship and 
may apply for a British passport.

What happens if the child 
was not born in the UK?

In most cases, children who 
join their parents in the UK will 
simply be their parents’ dependant 
and they will have permission to 
remain to tally with their parent(s). 
It becomes more challenging if the 
parents are overstayers; in this case 
the child’s application should have 
regard to Paragraph 276ADE1 (iv) 
of the Immigration rules. This is of-
ten referred to as the “Private life 
route (10-year route)”. The best 
way to consider this rule is to apply 
it to a very common scenario, set 
out below. 

Sample scenario
The parents entered the UK in 

2005, with two children (born 2003 
and 2006). The family overstayed. 
They now want to regularise their 
leave to remain in the UK. One of 
the two children just turned 18, but 
continues to live with the parents, 
the other child is now 15.

Let us look at the scenario from 
the children’s standpoint and what 
legal arguments could be made in 
support of their application. 

The applicable Immigration rules 
(276ADE1) under the Private life 
route say that where a child: 
(iv) is under the age of 18 years and 

has lived continuously in the UK 
for at least 7 years (discounting 
any period of imprisonment) 
and it would not be reasonable 
to expect the applicant to leave 
the UK; or

(v) is aged 18 years or above and 
under 25 years and has spent 

at least half of his life 
living continuously in 
the UK or

(vi) subject to sub-para-
graph (2), is aged 18 
years or above, has 
lived continuously in 
the UK for less than 
20 years (discount-
ing any period of im-
prisonment) but there 
would be very signifi-
cant obstacles to the 
applicant’s integra-
tion into the country to which 
he would have to go if required 
to leave the UK.

The younger child (aged 15) in 
the above scenario will be covered 
by Immigration Rule 276ADE1(iv) 
as he is under 18. He needs to dem-
onstrate that he has lived in the UK 
for the last 7 years and it is unrea-
sonable to expect him to leave the 
UK. It is not usually difficult to 
show that a child has been living in 
the UK continuously for 7 years as 
the timeline can be established by 
school reports or GP letters. 

The second limb, namely, the 
issue of unreasonableness is often 
more problematic and the very re-
cent case of NA (Bangladesh) v 
Secretary of State for the Home 
Department [2021] EWCA Civ 953 
has made this even more difficult. 
Previous caselaw have held that that 
where a child has been in the UK 
for seven years such factor should 
be given significant weight (Court 
of Appeal case of MA (Pakistan) 
[2016] EWCA Civ 705). This has 
been interpreted to mean that the 
Home Office when refusing such 
an application must provide pow-
erful reasons why leave should not 
be granted. The “powerful reasons 

doctrine” has assisted, 
if not won, many cases 
I have been involved 
in and its apparent de-
mise is of great concern.  
The Court of Appeal in 
NA(Bangladesh) has re-
defined what is “unrea-
sonable” when consider-
ing a child’s application 
by deciding that it was 
reasonable to expect the 
child to move to Bangla-
desh as his family could 
return with him. 

As regards the child who is now 
over 18, he can rely on the provi-
sions noted by 276ADE1 (v) or (vi) 
above. He needs to show he has 
lived in the UK for at least half of 
his life. In our example, the require-
ment is met, as the child has lived 
in the UK from age 2 to age 18, i.e. 
for over half his life. 

BUT - where the child is over 
18 and has NOT lived over half 
of his life in the UK then another 
possible argument is under section 
276ADE1(v) which is known as 
the “significant obstacles to inte-
gration” test. 

A “very significant obstacle to 
integration” means something which 
would prevent or seriously inhibit 
the applicant from integrating into 
the country of return…… In our 
scenario, the fact that the child has 
been living in the UK for a consid-
erable amount of his life would be 
a factor to emphasise to the Home 
Office. Additional issues are health 
concerns or absence of family sup-
port in the home country.

What do you pay and 
what can you get?

The fee for the above appli-
cations (per child) is presently 
£1052.20 plus Immigration Health 

Surcharge of £1560.00.  
If granted the child will receive 

limited leave to remain not exceed-
ing 30 months (2.5 years) during 
which time he can go in/out of the 
UK without needing a separate 
visa. Once the child has completed 
a total of 10 years leave to remain 
on this basis, he may then apply for 
indefinite leave to remain. 

Article 8 – Human Rights
Both children can and should 

also rely on Article 8 – Human 
Rights. This is even more important 
for children over 18 where the Home 
Office is more likely to say that they 
can live independently in any coun-
try.  If you are putting forward Hu-
man Rights arguments, you need to 
back it up. If your budget can extend 
to getting a Psychiatric or Physiolo-
gist report setting out the detrimental 
effect leaving the UK will have on 
your child’s mental health, I would 
advise that you provide this as it can 
be persuasive evidence that to re-
move the child from the UK is “un-
reasonable” or that the effect of such 
a step will result to “very significant 
obstacles to the applicant’s integra-
tion into the country to which he 
would have to go if required to leave 
the UK.”. Given the recent case of 
NA (Bangladesh) above, good and 
persuasive evidence is now even 
more crucial. n

When can a child register 
to become British?

The process of “registration” ap-
plies to children who were born in 
the UK. Registration is the equiva-
lent of “naturalisation” for adults.  
The two most common routes for 
registration of children are under 
the British Nationality Act 1981.

Section 1(3)
Under this provision the con-

ditions are: the child was born in 
the UK, is under the age of 18 and 
the child’s parent (either father or 
mother) become British or obtains 
settlement status (indefinite leave 
to remain). Once they are over 18 
years, they will not be able to rely 
on Section 1(3). 

Section 1(4)
This provision is particularly 

helpful if the child does not have a 
visa in the UK, say where the par-
ents are overstayers. In this case, 
if the child was born in the UK, is 
now aged at least 10 years, and has 
lived in the UK continuously dur-
ing that time (save that the child 
can be absent from the UK for no 
more than 90 days in any year) the 
child can apply for registration to 
become British under Section 1(4). 
It should be noted that even after 
the child becomes an adult s/he can 
still use this route. 

What do you pay and 
what can you get?

The fee for registration of a 
child is £1,012 as at June 2021. 


