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Children — Overstayers

OME OFFICE
data show that
in the last 5
years 7134
children (under 18s) were
removed (including de-
portation) from the UK.
If you break this down as
an average, this means:

1427 children per year
* 119 children per month
* 4 children per day

The above is of course a very
simplified way of using the data
as the number of removals will
inevitably vary daily depending
on cases, flights, and recently
the pandemic. Nevertheless, it
is worrying statistics as the vast
majority of the children removed
will not have committed immi-
gration offences themselves but
are in the UK with their parents
who do not have leave to re-
main.

Given the above data, do not
assume that having a child in the
UK means a presumption in fa-
vour of the family remaining in
the UK. Immigration rules, poli-
cies and caselaw have changed
over the years and dramatically
so in the last decade.

Past provisions

Some may still remember
the old Home Office concession
called DP5/96, which provided
that if a child has lived in the UK
for a continuous seven-year peri-
od, he/she shouldnotbe removed
from the UK in the absence of
“countervailing factors”. Simply
put, there was a presumption that
children (and their parents) who
have lived in the UK for 7 years
or more should not be removed

from the UK.
This con-
cession  in
fact ended in
December
2008 to the
concern  of
many as it
was unclear how the Home Of-
fice would deal with applications
concerning children.

The introduction of the Bor-
ders, Citizenship and Immigra-
tion Act 2009 on 2 November
2009 provided some comfort in
that Section 55 of the Act states
that there is an obligation on the
Home Office to safeguard and
promote the welfare of chil-
dren who are in the United
Kingdom...
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Recent changes

Section 55 remains ef-
fective today and until
recently this was helped
by caselaw. The most
helpful to child appli-
cants, and their fam-
ily, was the Court of Ap-
peal case of MA (Paki-
stan) [2016] EWCA Civ
70, which said it would
not be ‘“reasonable” for
such children (7 years
plus in the UK) to
leave the UK
unless there
were “powerful
reasons to the contrary”.

Unfortunately, MA (Pakistan)
has effectively been superseded
by the recent case of NA (Bang-
ladesh) v Secretary of State for
the Home Department [2021]
EWCA Civ 953. That case in-
volved two children both born
in the UK to parents who were
from Bangladesh and were
overstayers. The case was
mainly concerned with
the eldest of the two chil-
dren. The child was over
7 years old at the time of
the application, was born
in the UK and has only
lived in the UK. As
many his age, he
was at school and
had established good
friendships with his
peers. Despite
these factors,
the Court of
Appeal in
this  case
decided that
it was reasonable
to expect the child
to leave the UK with
the rest of his fam-
ily. The Court also
made it clear
that there
iS  no

NewLaw

presumption in favour of a child
remaining in the UK, contra to
MA (Pakistan).

The Home Office have often
been accused of being slow to
react and implement changes in
the law but not on this occasion.

NEW
LAW

On the same date the judgement
was handed down, on the 24"
of June 2021, updated guidance
was provided to Home Office
staff, under the Family Policy
Family Life Version 14.0. It is
a crucial provision and is worth
noting in detail. It states:

“There may be some specific
circumstances where it would be
reasonable to expect the qualify-
ing child to leave the UK with
the parent(s). In deciding such
cases you must consider the best
interests of the child and the
facts relating to the family as a
whole. You should also consider
any specific issues raised by the
family or by, or on behalf of the
child (or other children in the

family).

It may be reasonable
for a qualifying child to
leave the UK with the par-
ent or primary carer where for
example:
* the parent or parents,
or child, are a citizen of
the country and so able
to enjoy the full rights
of being a citizen in that
country
e there is nothing in any
country specific informa-
tion, including as con-
tained in relevant coun-
try information  which
suggests that relocation
would be unreasonable
* the parent or parents or
child have existing fam-
ily, social, or cultural ties
with the country and if
there are wider family or
relationships with friends
or community overseas
that can provide support:
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New Law

0 you must consider the extent
to which the child is depend-
ent on or requires support
from wider family members
in the UK in important areas
of their life and how a transi-
tion to similar support over-
seas would affect them

0 a person who has extended
family or a network of friends
in the country should be able
to rely on them for support
to help (re)integrate the par-
ent or parents or a child who
have lived in or visited the
country before for periods of
more than a few weeks. should
be better able to adapt, or the
parent or parents would be
able to support the child in
adapting, to life in the coun-

ry

0 you must consider any evi-
dence of exposure to, and the
level of understanding of, the
cultural norms of the country

o for example, a period of
time spent living amongst a
diaspora from the country
may give a child an aware-
ness of the culture of the
country

o the parents or child can
speak, read and write in a
language of that country,
or are likely to achieve this
within a reasonable time
period Page 54 of 96 Pub-
lished for Home Office staff
on 24 June 2021

o fluency is not required — an
ability to communicate com-

petently with sympathetic
interlocutors would normal-

ly suffice

* removal would not give
rise to a significant risk to
the child’s health

* there are no other specific
factors raised by or on be-

half of the child

The parents’situation is a rel-
evant fact to consider in decid-
ing whether they themselves and
therefore, their child is expected
to leave the UK. Where both
parents are expected to leave
the UK, the natural expectation
is that the child would go with
them and leave the UK, and that
expectation would be reasonable
unless there are factors or evi-
dence that means it would not be

reasonable”

The explanation of the above
policy could be clearer. What is
clear is that the Home Office in
their haste to make use of the
NA (Bangladesh) judgement is, I
believe, also showing their keen-
ness to make full use of what
many considers to be a widening
of what would be regarded as
factors to support the conclusion
that it is “reasonable for a quali-
fying child to leave the UK “.

What does NA
(Bangladesh) and the
Family Policy V14.0
mean for applications?
If you have a pending appli-
cation, or about to make one, and
your case involves a child who is
7 years old (or above) it is crucial
that you consider and address the
above Family Policy Family Life
Version 14.0. From this you will
see the various factors the Home
Office will look at. It would be
folly not to deal with each point
and apply them to your case. You
should state why you consider
your circumstances to be differ-
ent. You should provide evidence
in support of your claim includ-

ing expert reports from a psychi-
atrist or psychologist where there
are likely to be emotional or psy-
chological consequences on the
child if s/he is required to leave
the UK. If the country you will
be removed to have economic or
social issues you should submit
country reports supporting your
claim, to simply say that the
country is “poor” will not cut it.
In a nutshell, good preparation
is key. H

Disclaimer: This informa-
tion is not designed to provide
legal or other advice or create
a lawyer-client relationship.
You should not take, or refrain
from taking action based on its
content. Douglass Simon accept
no responsibility for any loss or
damage that may result from ac-
cessing or reliance on content of
this Article and disclaim, to the
fullest extent permitted by ap-
plicable law, any and all liability
with respect to acts or omissions
made by clients or readers on
the basis of content of the Arti-
cle. You are encouraged to con-
firm the information contained
herein.
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